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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.25(DU) 13.  

Complainant             :  State 

          Vs 

Accused     :  (1) Sri Gobinda Shill, 

                                     (2) Sri Ajoy Shill. 

  

  Charge : U/S 302 IPC 

Dates of hearing  : 12.2.13, 24.7.13, 12.8.13, 30.8.13, 10.9.13, 

18.1.14, 9.12.14, 9.6.15, 23.7.15. 

Date of Judgment   : 23.7.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused    : Mr. M.C. Narzary, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Sri Gobinda Shill and Sri Ajoy Shill are put for trial 

for allegation of charge U/S 302 of IPC.  

2. The prosecution case, according to FIR, in brief, is that in the evening 

of 3.1.11 deceased went out with the accused for outing. Then about night of 

7.30 PM the deceased Subrata Ghosh was found in  severe injury in the house 

of one Sudhindra Namo Das. From there the deceased was taken to Khairabari 

CHC in a Thela. From the Khairabari CHC the deceased was referred to 

Mangaldai Civil Hospital and again from Mangaldai Civil Hospital the deceased 

was referred to GMCH. But during treatment on 6.1.11 at about 12.30 PM 

deceased died there. Then dead body of the deceased was performed post-
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mortem.  It is stated that as the complainant was busy in treatment of the 

deceased, so it becomes late  in lodging the FIR. 

3. The ejahar was lodged by Sukumar Ghosh before the I/C, Khagrabari 

O.P. on 6.1.11. On received the ejahar the I/C, Khagrabari O.P. by giving GDE 

No.88 dated 6.1.11 forwarded the same to the O/C, Dimakuchi P.S. and 

himself took the charge of investigation. On receipt of the ejahar, the O/C, 

Dimakuchi P.S. registered the case vide Dimakuchi P.S. case No.1/2011 U/S 

302 IPC. After completion of usual investigation the O/C, Dimakuchi P.S. sent 

up the case for trial against the accused persons U/S 302/34 IPC.  On being 

appeared accused persons before this court my ld. predecessor in court, after 

hearing both parties framed charge U/S 302 IPC. Particulars of the charge are 

read over and explained to the accused persons, to which they pleaded not 

guilty and claims to stand trial.   

4.  To substantiate the case, prosecution examined as many as seventeen 

numbers of witnesses. After completion of prosecution evidence accused 

persons were examined U/S 313 Cr.P.C.  All the allegations made against the 

accused and evidence appears against the accused are put before them for 

their explanation, where they denied  the evidence and allegation and declined 

to give defence evidence. 

5.   I have also heard argument put forward by the ld. Counsel for both 

parties.  

 

 

   POINT FOR DETERMINATION   

 

6. The point for decision in this case is whether accused persons on 3.1.11 

at Khagrabri, in furtherance of common intention, committed murder by 

causing death of Subrata Ghosh? 

  

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

7. To arrive at a judicial decision, let me appreciate the evidence on 

record. 
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8.  PW.1 Sukumar Ghosh stated that  both the accused persons are related 

brothers. He knows them since long time and Subrata Ghosh is his younger 

brother. On the day of incident he was busy in selling vegetables in market. At 

about 4 PM he saw Subrata Ghosh alongwith the accused persons in the 

market. As there was a chanting of “Kirtan” in their home so he went to his 

home in the evening time. He saw accused persons alongwith his brother 

entered into the house of one Sila belongs to Boro community. Alongwith them 

he saw another one unknown person was also there. He asked Subrata Ghosh 

to come to their home in early because of puja. He also agreed. At the home 

the arrangement of performing puja was going on and the people arrived 

there. At about 3.30 PM both the accused came to their home and seated in 

the room where the Kirtan was chanting. After sometimes he heard while 

Sudhindra Namo Das  spoke to his brother Manoranjan that both the accused 

took injured and kept in the house of Sudhindra Namo Das. It was also told to 

Manoranjan by Sudhindra  that he saw blood oozing from mouth of Subrata 

Ghosh. Then he alongwith his elder brother Manoranjan, his son Kishore  and 

Manoj, son of Manoranjan, went to bring injured in a Thela and thereafter, 

they took injured to their home. He supposed that injury of Subrata was no 

serious. So provide meal to the local public who present in their home. He 

asked the wife of Subrata to wash his hands and feet. In the morning time he 

took Subrata to attend natures call. He also advised  the family members of 

Subrata to consult with the doctor. Then at about 12 0’clock in the noon, he 

came out from his home. E saw the injury of Subrata was serious. So called 

one vehicle  and took him initially to Khairabari CHC. According to advise  of 

the doctor Subrata was taken  to Mangaldai Civil Hospital and from there he 

was referred to GMCH. But after about one day Subrata died there. Then he 

filed the ejahar Ext.1. Ext.191) is his signature.  

 

 In cross-examination he admitted that he cannot say how the incident 

took place.   

9. PW.2, Sudhindra Naba Das stated that  on the day of incident there 

was a winter season. So, in the evening time  they were sitting before a fire 

and warmed themselves in the courtyard. He saw both the accused persons 

with Manik Dutta and Subrata Ghosh. While he asked Ajoy he told  that 
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Subrata sustained injury in the accident. Then he advised them to take Subrata 

in Thela. They went to bring Thela from the house of Subrata but it became 

very late. Subrata was laid down in the Varanda. He vomits repeatedly with 

blood. Then he informed the matter to the elder brother of Subrata. During 

that time there a Chanting of Kirtan in their home. He saw there Gobinda 

sitting in the Kirtan and asked him to entirely not to discuss it. So Subrata was 

taken in a Thela by their own family members. Then he heard that Subrata 

was died.   

 

 In cross-examination he admitted that he cannot say how the incident 

took place.  While he asked Subrata he was not replied. He also admitted that 

he was told by accused person that a cycle accident was taken place.  

9. PW.3, Manoranjan Ghosh stated that his brother Sukumar Ghosh  

resides in the same courtyard of him and the deceased brother Subrata was 

also resides in the house of same courtyard. On that day they arrange a Kirtan 

chanting in their home. During that time Sudhinda  arrived in their home and 

told that Ajoy and Gobinda requested to took Subrata to their home. He was 

also informed that blood oozing from the mouth of Subrata. So he took a Thela 

to send Subrata alongwith Manoj and Kishor. Gobinda and accused attempt to 

attack Sudhindra.  While he interfered  they leave the place.  In the meantime 

Subrata was brought. While he asked the injured Subrata, the injured clearly 

pronounced the name of both the accused. Subrata again told him clearly that 

accused Gobinda and Ajoy assaulted him.  Night was passed in that situation. 

In the morning Subrata took to Khairabari, then to Mangaldai Hospital and at 

last to Guwahati. But he was died thereon.  

 In cross-examination he admitted that while Sudhinda stated about the 

incident  to him Gobinda gestured by shoing hands not to disclose the matter 

to him. Sudhinda asked him loudly to bring  Subrata from his home 

immediately before any untowards incident took place. At that time there was 

enchanting of Kirtan. He further admitted that Subrata in his presence declared  

that Gobinda and Ajoy assaulted him.  

10. PW.4, Manoj Kumar Ghosh stated that Subrata is his own uncle. The 

incident took place in the month of January. He was present in the Kirtan 

enchanting. He has not heard any thing what Sudhindra told to his father. But 
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he heard that his father asked them to bring Subrata immediately. Accordingly 

he  alongwith his younger brother Sudhir  went to bring Subrata in a Thela. On 

the way while he asked injured  how he sustained injury the injured clearly 

give declaration that it is the accused Ajoy and Gobinda who assaulted him. In 

the next morning the victim was taken to Khairabati hospital and then to GMCH 

where he died.  

 In cross-examination he reiterated  that his uncle (deceased) clearly 

stated that Gobinda and Ajoy has assaulted him. But he has not asked how 

they (accused persons) assaulted the deceased. Though he has been exposed 

to long cross-examination but evidence as to at the relevant time whle the 

victim Subrata was taken to their home  and asked how he sustained injury, 

the victim clearly stated that it is the accused Gobinda and Ajoy who assaulted 

him has remained unchallenged.  

11. PW.5, Kishor Ghosh stated that at the relevant time there was 

enchanting of Kirtan in their home where he was present.  At that time Sudhir 

came to their home  and told to his father that accused persons took Subrata 

in their home. So it requires  to bring him. Then his elder brother Manoj and he 

took one Thela to bring Subrata. They saw Subrata was lying in Varanda with 

profuse bleeding on his head. They brought Subrata in a Thela. On the way 

home while he asked the injured  how he sustained injury the injured stated 

that it is the accused Ajoy and Gobinda who assaulted him. Ultimately his uncle 

(deceased) was taken  to GMCH where he died.  

 In cross-examination he admitted that on the way back his uncle 

(deceased) clearly pronounced the name of the accused while he asked how 

he sustained injury. He has not heard that on the day of incident his uncle 

Subrata had knocked one Jitendra by cycling in excessive speed. Though he 

has been exposed to long cross-examination but evidence as to at the relevant 

time the victim Subrata was taken to their home by a Thela and asked how he 

sustained injury, the victim clearly stated that it is the accused Gobinda and 

Ajoy who assaulted him has remained unchallenged.  

12. PW.6, Dhaneswar Boro stated that the incident took place on 3.1.11 at 

evening. In the next day of incident he was informed by the elder brother of 

the deceased Maina Ghosh  that accused consuming liquor took quarrel with 

his brother and as such his brother sustained severe injury and asked him to 
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see his brother. Accordingly he went to the place of occurrence. He saw 

swelling mouth alongwith eccymosis on the face of the deceased. He also saw 

the swelling reddish eye of the deceased. At that time deceased could not able 

to speak anything.  Then he informed the matter to the brother of the 

deceased and asked him to hospitalize the deceased. Then the injured 

immediately taken Khairabarti hospital, then to GMCH where he died.  

13. PW.7, Smti. Lalita Nama Das  stated that she knows both the parties. 

The incident took place 2 ½ years ago. She heard that an accident took place  

where one Jitendera  of their village sustained injury. But she has not seen the 

incident. In the evening while they were warming their body in a fire they 

found Subrata was taken by Ajoy, Gobinda and Markus and laid him down. 

Then the deceased screaming his mother for three times. Then her father 

Sudhindra took victim to their home. 

 In cross-examination she admitted that her main house is situated at 

about 5 KM from main road. While the body of the injured was taken by three 

persons, her father, she, her mother and her younger brother were also 

present.  

 

14. PW.8, Jitendra Nama Das stated that he knows both the parties. The 

incident took place on 3.1.11 on Monday. As there was an enchanting of Kirtan 

in the house of deceased so he has been invited to attend there by 4 PM. In 

the evening time after closing his shop while he returned  to his home he saw 

accused Ajoy and Gobinda  alongwith Subrata were consuming liquor in the 

house of Budhuram Boro. His wife reported him that there was programme of 

enchanting Kirtan in the house of Subrata but Subrata consuming liquor. He 

alongwith Manik went to the house of Subrata. Then Subrata came in a cycle 

in a high speed and knocked him down. He somehow reached their home and 

took treatment to the with the help of one village doctor.  

 In cross-examination he admitted that on the night of incident there 

was a dark Amabaishya. The deceased ride the cycle in excessive speed. He 

was present with Manik. But Ajoy and others came later on. He was taken up 

by Manik. In the incident Subrata sustained severe injury. He became mum. 

Then he went to his home.  
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15. PW.9, Rohini Boro stated that at the time of incident just before the 

incident deceased  Subrata and accused persons came to their home and 

consumed liquor. He heard that Subrata died  on injury sustained in a cycle 

accident. He also admitted that while accused persons alongwith deceased was 

consuming liquor  in their home no quarrel was taken place.  

16.  PW.10, Manik Ch. Dey stated that the incident took place on 3.1.11. at 

the relevant time to attend in the Kirtan enchanting  in the house of deceased 

he went there with Jitendra. On the way Jitendra was knocked down by 

Subrata with a cycle  which he was ride in a high speed. As a result Subrata 

fell down in the side of the road.  

 He also admitted in cross-examination that  Subrata became mum after 

falling from cycle. At the relevant time accused Ajoy and Gobinda  were not 

there. He heard that Silbanus also sustained injury.  

17. PW.11, Lagan Narzary stated the he knows both the parties. The 

incident took place on 3.1.11. At the relevant time  on being heard sound like 

somebody falling from cycle he came out and had seen Subrata lying there. 

After some time he saw Ajoy, Manik and Gobinda. They also all the cycle of 

three persons were lying there. He asked Manik to bring some water and give 

to Subrata. He also poured water upon the head of Subrata and advised to 

take Subrata to their home. But they did not take. After three days he heard 

that the deceased died. 

18. PW.12, Tirap Ch. Laskar stated that on 6.1.11 while he was working as 

SI of Police at Dimakuchi P.S. on being received an ejahar he registered it as 

Dimakuchi P.S. case No. 21/11 U/S 302/34 IPC and entrusted I/C, Khairabari 

O.P., Habibur Rahman to investigate the case. After completion of preliminary 

investigation he handed over the record to him. After perusal of the record he 

filed charge-sheet against the accused U/S 302/34 IPC. Ext.2 is the charge-

sheet. Ext.2(1) is his signature.  

19. PW.13, Pintu Paul stated that he knows accused as well as deceased. 

The incident took place on or about 2 years ago. He was called by his father-

in-law Manoranjan Ghosh and asked him to come to GMCH. Accordingly he 

went to GMCH. While the dead body of deceased was conducted inquest he 

was present there. Ext.3 is the inquest repot. Ext.3 (1) is his signature.  
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20. PW.14, Habibur Rahman, the I.O. stated that o 6.1.11 he was posted 

as I/C, Khairabari O.P. On that day on being received an ejahar from Sukumar 

Ghosh he by giving GDE  sent the ejahar to O/C, Dimakuchi P.S. for 

registration and took the charge of investigation. During investigation he 

visited the place of occurrence, recorded the statement of witnesses, 

conducted inquest report. He also prepared sketch map. Ext.4 is the sketch 

map. Ext.4(1) is his signature. He also collected post-mortem report. After 

preliminary investigation he handed over the case diary to the then O/C.  

21. PW.15, Dr. Dipak Kr. Das stated that On 06-01-2011 while he was 

posted as Demonstrator in the Department of Forensic Medicine at Gauhati 

Medical College & Hospital at Guwahati in reference to Bhangarh P.S. G.D. 

Entry No. 189 dated 06.01.2011. he has conducted the autopsy on the dead 

body of one Subrata Ghosh, S/o Sudhir Ghosh of village Kharibari, P.S. 

Bhangagarh. The dead body was brought by constable B. Ahmed, Home guard 

D. Deka. The dead body was identified by (1) Constable No. 62 Derajuddin 

Ahmed and (2) Sukumar Ghosh.  

 On examination he found the following upon the dead body:  

 Doctor found average build male dead body, swarthy complexion Rigor  

mortis present over whole body. Eyes and mouth open. Black eye seen on right  

side.  

Injuries: 

1) One contusion seen on right temporal and frontal region.  

2) One abrasion seen on right knee, sized (1 x 1) cm.  

 No ligature mark detected high upon neck.  

 On examination of cranium and spinal:  

Scalp contusion seen along with haematoma over right side of the scalp. 

Right temporary muscle is contused.  

Skull - Linear fracture seen on right temporal region bellow upward just 

above ear  size  11 cm.  

Vertebrae - healthy.  

Membrane: 

Membrane congested diffuse sub dural haemorrhage present over whole brain.  

Brain and spinal cord: lacerated both temporal region. Spinal cord not 

examined.  
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Thorax: 

Walls ribs and cartilage - 

allhealthy.  

Pleurae - congested.  

Larynx and tracheae - congested, both lunge are congested, pericardium IS  

congested, heart - healthy and contains liquid and dotted blood.  

 

Abdomen: 

Walls - all healthy, peritoneum - congested, Stomach - congested and contains  

liquid food materials, no suspicious mucosa detected. Small intestine and its  

contains - liquid food materials. No suspicious smell. Large intestine and its  

contains - congested mucosa contains grass and focal matters. Liver, both  

Kidney and spleen are congested. Bladder congested mucosa and empty. All  

organs are generations are healthy.  

 The doctor opined that death was due to coma, resulting from injury 

sustained on head. All injuries are anti mortem and caused by blunt force 

impact. Time is approximately 10-20 hrs.  

 Ext. 5 is the post mortem report and Ext. 5(1) is his signature.  

 

22. PW.16, Babul Ghosh, the another one inquest witness stated that he 

knows the complainant. Ext.3 is the inquest report. Ext.3 (2) is his signature.   

23. PW.17, Sri Manmohan Das, the another ASI of police stated that on 

6.1.11 he was posted as ASI of police  at Bhangagarh P.S. On that day in 

reference to  Bhangagarh P.S. GDE No.189 dated 6.1.11 he sent dead body for 

post-mortem. The father’s name of the dead body is Sudhir Ghosh, a residence 

of village Khagrabari Damal Chuba. In reference to the aforesaid case number 

he conducted inquest upon the dead body. Ext.3 is the said inquest. Ext.3 (3)is 

his signature.  

24. These much is the prosecution evidence.  

25. Defence plea is total denial while their statement was recorded U/S 313 

Cr.P.C. 

26.  Ld. counsel for accused submitted that there is no eye witness to say 

that it is he they who has seen accused person in any means assaulting the 
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victim caused him to death.  It is true that PW.4 and PW.5 both are brothers of 

each other and nephew of the deceased stated that while they took their uncle 

(deceased) in a Thela in severe injured state on being asked their uncle 

(deceased) he made declaration that both the accused has assaulted him and 

caused him such a fatal injury. On the other hand other prosecution witnesses 

PW.8, 9,10 and 11 clearly stated that deceased might have died as a result of 

injury sustained in cycle accident. Ld. counsel for accused submitted that when 

the prosecution evidence themselves stated that deceased was died  because 

of fatal injury sustained in the cycle accident. So, the evidence of oral dying 

declaration  as stated by PW. 4 and 5 is superciated by the evidence of 

PW.8,9,10. Under such circumstances, the allegation of causing murder by the 

accused persons are remain in doubtful. Hence, accused are required to be 

acquitted.  

27. Per contra, Ld. P.P., Udalguri submitted that the prosecution has ably 

proved all the ingredients of the case beyond all shadow of doubt. As such, 

they are required to be convicted.  

28. Keeping in view, the rival contention submitted by ld. respective 

counsels, I am going to dispose the case as follows.  

29. A close scrutiny of the ejahar  filed by Sukumar Ghosh  it appears that 

the incident took place in the evening of 3.1.11. On that day in the evening 

deceased went out with the accused for outing. The informant came to know 

at about  7.30 PM that  the deceased Subrata Ghosh was found in  severe 

injury in the house of one Sudhindra Namo Das. From there he was taken to 

Khairabari CHC in a Thela. From the Khairabari CHC the deceased was referred 

to Mangaldai Civil Hospital and again from Mangaldai Civil Hospital the 

deceased was referred to GMCH. But during treatment on 6.1.11 at about 

12.30 PM deceased died there. The informant clearly stated in the FIR that  

they filed the FIR  against the accused person on suspect. In fact  there is no 

any eye witness. No doubt the ejahar was filed by complainant on the very day 

of death of the deceased. PW.1 is the relative of accused and the deceased is 

his younger brother. In is evidence it reveals that on the day of incident at 

about 4 PM while he was busy in his vegetable shop he saw deceased 

alongwith the accused persons in the market. On that day there was a 

chanting of “Kirtan” in their home so he went to his home in the evening time. 
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He saw accused persons alongwith his brother entered into the house of one 

Sila belongs to Boro community. He asked deceased to come to their home in 

early because of Puja. At about 3.30 PM both the accused came to their home 

and seated in the room where the Kirtan was chanting. After sometimes he 

heard while Sudhindra Namo Das  spoke to his brother Manoranjan that both 

the accused took injured and kept in the house of Sudhindra Namo Das. It was 

also told to Manoranjan by Sudhindra  that he saw blood oozing from mouth of 

Subrata Ghosh. Then he alongwith his elder brother Manoranjan, his son 

Kishore  and Manoj, son of Manoranjan, went to bring injured in a Thela. PW.1 

nowhere stated that deceased at any point of time discloses or made 

declaration that both the accused alleged to have been assaulted and causing 

him such injury. Similarly, PW.2, Sudhindra Naba Das, in whose house 

deceased was lying in injured state stated nothing about any allegation against 

the accused  person that it was the accused person in whose assault the 

deceased sustained such severe injury. Like the PW. 1 and 2, PW.3, 

Manoranjan Ghosh stated nothing against the accused. Except PW.4 and 5 

none has stated about any implication against the accused persons.  

30. It has been held in Parbin Ali & Anr vs State Of Assam on 7 January, 

2013, Crl. Appal No.1037 of 2008- 

 

“Coming to the case at hand, the wife, the father-in-law and the two other 

relatives have clearly stated that the deceased had informed them about the 

names of the assailants. Nothing worth has been elicited in the cross-

examination. They have deposed in a categorical manner that by the time they 

arrived at the place of occurrence, the deceased was in a fit state of health to 

speak and make a statement and, in fact, he did make a statement as to who 

assaulted him. Nothing has been suggested to these witnesses about the 

condition of the deceased. As has been mentioned earlier, PW-4, the doctor, 

who had performed the post mortem, has not been cross- examined. In this 

backdrop, it can safely be concluded that the deceased was in a conscious 

state and in a position to speak. Thus, it is difficult to accept that the wife, the 

father-in-law and other close relatives would implicate the accused-appellants 

by attributing the oral dying declaration to the deceased. That apart, in the 
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absence of any real discrepancy or material contradiction or omission and 

additionally non cross-examination of the doctor in this regard makes the dying 

declaration absolutely credible and the conviction based on the same really 

cannot be faulted.” 

31. In the said case, the Hon’ble Supreme Court is pleased to mentioned 

that the legal admissibility of the dying declaration. The Hon’ble Apex Court 

seemly to refer to certain decisions in regard to the admissibility and 

evidentiary value of dying declaration.  

32.  Before we proceed to scrutinize the legal acceptability of the oral dying 

declaration, we think it seemly to refer to certain decisions in regard to the 

admissibility and evidentiary value of a dying declaration. In Khushal Rao v. 

State of Bombay[1], Kusa v. State of Orissa[2] and in Meesala Ramakrishan v. 

State of A.P.[3], it has been held that the law is well settled that the conviction 

can be founded solely on the basis of dying declaration if the same inspires full 

confidence.  

33. In Ranjit Singh v. State of Punjab[4], it has been held that the conviction 

can be recorded on the basis of dying declaration alone, if the same is wholly 

reliable, but in the event there exists any suspicion as regards the correctness 

or otherwise of the said dying declaration, the courts, in arriving at the 

judgment of conviction, shall look for some corroborating evidence. In this 

context, we may also notice the judgment in Nanhau Ram v. State of M.P.[5] 

wherein it has been stated that normally, the court, in order to satisfy whether 

the deceased was in a fit mental condition to make the dying declaration, looks 

up to the medical opinion. But where the eye witness said that the deceased 

was in a fit and conscious state to make the dying declaration, the medical 

opinion cannot prevail.  

34. While dealing with the evidence of the declarant’s mind, the Constitution 

Bench, in Laxman v. State of Maharashtra[6], has laid down thus: -  

“3. The juristic theory regarding acceptability of a dying declaration is that such 

declaration is made in extremity, when the party is at the point of death and 

when every hope of this world is gone, when every motive to falsehood is 

http://indiankanoon.org/doc/1428689/
http://indiankanoon.org/doc/1428689/
http://indiankanoon.org/doc/1428689/
http://indiankanoon.org/doc/1899596/
http://indiankanoon.org/doc/749985/
http://indiankanoon.org/doc/749985/
http://indiankanoon.org/doc/749985/
http://indiankanoon.org/doc/1308921/
http://indiankanoon.org/doc/33955999/
http://indiankanoon.org/doc/1305772/
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silenced, and the man is induced by the most powerful consideration to speak 

only the truth. Notwithstanding the same, great caution must be exercised in 

considering the weight to be given to this species of evidence on account of 

the existence of many circumstances which may affect their truth. The 

situation in which a man is on the deathbed is so solemn and serene, is the 

reason in law to accept the veracity of his statement. It is for this reason the 

requirements of oath and cross-examination are dispensed with. Since the 

accused has no power of cross-examination, the courts insist that the dying 

declaration should be of such a nature as to inspire full confidence of the court 

in its truthfulness and correctness. The court, however, has always to be on 

guard to see that the statement of the deceased was not as a result of either 

tutoring or prompting or a product of imagination. The court also must further 

decide that the deceased was in a fit state of mind and had the opportunity to 

observe and identify the assailant. Normally, therefore, the court in order to 

satisfy whether the deceased was in a fit mental condition to make the dying 

declaration looks up to the medical opinion. But where the eyewitnesses state 

that the deceased was in a fit and conscious state to make the declaration, the 

medical opinion will not prevail, nor can it be said that since there is no 

certification of the doctor as to the fitness of the mind of the declarant, the 

dying declaration is not acceptable. A dying declaration can be oral or in 

writing and any adequate method of communication whether by words or by 

signs or otherwise will suffice provided the indication is positive and definite.”  

35. In the aforesaid case, the Hon’lbe Apex Court conclude and hold that 

the appeal is sans substratum and, accordingly, the same has to pave the path 

of dismissal which we direct.”  

36. Coming to the present case it appears that in cross-examination PW.4 

initially admitted that while their uncle was taken to Thela, he (deceased) could 

not be able to speak clearly. But while they travelled about half an hour they 

did not meet any person. During that time he asked his uncle (Deceased). 

Then he (deceased) stated to him that the accused person has assaulted him. 

He also admitted that in the next day before taking injured (deceased) to 

hospital his father asked his uncle (deceased) how the incident took place. 

During that time the wife of the deceased  Anu Ghosh also there. Similarly, in 
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cross-examination of PW.5 he admitted that while his uncle was taken in Thela 

his uncle could not be able to speak clearly. But in the road he (deceased) 

clearly stated that the accused persons assaulted him. But both the witnesses 

nowhere stated that deceased told them by what instrument and by what 

manner the deceased was assaulted by accused persons. Both the PW.4 and 5 

simply stated that the injured stated to them that the accused persons 

assaulted him. On the other hand the doctor PW.15 who conducted autopsy on 

the dead body of the deceased found injury 1) One contusion seen on right 

temporal and frontal region. 2) One abrasion seen on right knee, sized (1 x 1) 

cm. No ligature mark detected high upon neck. On examination of cranium and 

spinal cord the doctor found scalp contusion along with haematoma over right 

side of the scalp. Right temporary muscle is contused. The doctor opined that 

death was due to coma, resulting from injury sustained on head. All the 

injuries are ante-mortem caused by blunt force impact.  

37.  But there is no any evidence that deceased was assaulted by 

accused persons by any blunt object. On the other hand there is a clear 

evidence of prosecution witness adduced by Jitendra Namo Das that at the 

relevant time deceased Subrata knocked him by cycling in excessive speed as a 

result he fell down. Deceased also fell down. Similarly, that has also supported 

by other witness PW.10, whose statement revealed that at the tiem of 

occurrence he went to attend the “Kirtan” party on invitation to the house of 

deceased alongwith Jitendra (PW.7). On way to deceased home accused 

Subrata knocked Jitendra (PW.7) by means of a cycle who has cycling in 

excessive speed. As a result Subrata (deceased) fell down on the side of the 

road.  

 In the cross-examination he admitted that after falling from cycle 

Subrata could not able to speak anything. The said evidence is supported by 

PW.11, a school teacher, who stated that at the time of incident accused 

persons alongwith one Manik Dey was found loitering at about 7/8 PM in front 

of their gate. When he got a sound of cycle accident he supposed to be his 

elder brother fall in the accident. So, he came out. But he saw Subrata lying 

there in injured state. Just after some time he noticed accused Ajay, Manik and 

Gobinda all the three cycle were lying there. Then he asked Manik tobrong 
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some water from their home and he gave to Subrata. They have also poured 

some water into the head of the deceased. Thereafter, after three days 

Subrata was died.  

 

38. When there is two sets of evidence one is oral dying declaration made 

by nephew of the deceased and one by other prosecution witnesses, who have 

stated that deceased might have sustained injury as a result of cycle accident.  

 

39. In considering the aforesaid two sets of evidence the evidence of oral 

dying declaration made by deceased before the PW.4 and 5 cannot be found to 

be convincing to rely, firstly, both are closely related to deceased. Secondly, 

both the witnesses admitted that initially the injured (deceased) not able to 

speak. But subsequently the deceased made that declaration that it is the 

accused persons who caused him such injury. Thirdly, there is a substantive 

evidence of three PWs that the injured (deceased) sustained injury due to 

accident took place by falling from a high speed cycle.  

40. Coming to the case in hand, as discussed here in before, it appears that 

there is o any direct evidence or any circumstantial evidence to implicate the 

accused person in the alleged assault of injured causing him to death. The oral  

dying declaration made by PW.4 and 5 cannot be relied or convinced to 

implicate  the accused persons in the present case.  

 

41. The onus of proving the case essential to the establishment of charge 

against an accused lies upon the prosecution and the evidence must be such 

as to exclude every reasonable doubt about the guilt of the accused. An 

accused cannot be convicted of an offence on the basis of conjecture or 

suspicion.  

42. Here in the present case, a reasonable doubt arises in my mind after 

taking into consideration the entire material before it regarding the complicity 

of the accused. so, benefit of such doubt is entitled to get by the accused in 

the present case.  
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43. Under such circumstances, I have, therefore, no hesitation to hold that 

accused persons are entitled to get benefit of doubt. As such, acquit them and 

set them at liberty forthwith.  

 

44. Let the GR case No.532/2012 be sent to the ld. committal court 

alongwith a copy of judgment.  

 Given under my hand and seal of this court on this the 23rd   day of 

July, 2015 at Udalguri Court. 

 

            (A.K.Borah)                                                                                                                                       

 Sessions Judge, 

         Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 

 

 


